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land of adjoining proprietors, he does 
not, and cannot thereby acquire a pre- 
scriptive right to a continuance of such 
flow, or prevent adjoining proprietors 
from erecting buildings or other struc- 
tures on their land, which shall entirely 
intercept the winds and currents of air to 
his mill. Why ? Because during the 
twenty years he has done nothing of 
which adjoining owners can legally com- 
plain. They can bring no action ; they 
cannot abate his mill, and so he cannot 
be acquiring any adverse rights to them 
in the winds or air currents. This was 
distinctly settled in Webb v. Bird, 10 C. 
B. (N. S.) 268, in -the Exchequer Cham- 
ber, 13 Id. 841. 

In like manner, in a still more recent 
case, A. had enjoyed for more than 
twenty years, a free current of air to his 
chimneys over the adjoining lower build- 
ing of B., who after that period raised 
his building another story, and piled tim- 
ber upon it, by which the passage of air 
to A.'s chimneys was cut off, and they 
consequently smoked and became useless. 
In an action by A. against Bl for such 
obstruction it was held that A. could not 
acquire any right by prescription against 
B., for it was not " adverse." And 
Bkamwell, B., added: "It may be 
said the reasoning by which this conclu- 
sion, is reached, if correct, is applicable 



to lights ; so it is to a great extent, and 
any one who reads the cases relating to 
an acquisition of a right to light, will see 
there has been great difficulty in establish- 
ing it on principle:" Bryant, v. Lejever, 
4 Law Rep. C. P. D. 172 (1879). 

It seems singular how the English 
courts, in the light of these analogies, 
ever established the doctrine that a right 
to light could ever be acquired over the 
land of another by prescription or long 
enjoyment. How generally such a no- 
tion is repudiated by the American courts 
was shown in a note to Stein v. Hauck, 
17 Am. Law Reg. 440. And since that 
note was published the Supreme Court 
of Kentucky has pronounced its judg- 
ment in favor of what may be called the 
American doctrine : Ray v. Sweeney, 14 
Bush 1. And see Hayden v. Dutcher, 
31 N. J. Eq. 217 ; Guest v. Reynolds, 
68 111. 478. 

The Queen's Bench of Ontario also, 
in a well-considered case, evidently ap- 
proves the American and not the Eng- 
lish view on this point. See Hall v. 
Evans, 42 ITp. Can. Q. B. 190. 

And the English judges have not hesi- 
tated, in recent cases, to declare the doc- 
trine anomolous, difficult to sustain, and 
not to be extended. 

Edmund H. Bennett. 



District Court of California ; Fourth District. 
ROSENBERG et al. v. FRANK et al. 

The phrase pro rata means ordinarily " according to a certain rate or proportion :" 
and is presumed to be used in that sense in a will, unless a contrary intent of the 
testator clearly appears. 

A testator having left specific sums differing in amount to certain relatives, di- 
rected that the residue of his estate should be divided pro rata among the same rela- 
tives, naming them ; Held, that the phrase pro rata must be construed as meaning 
according to the rate already established by the testator, in the specific legacies to 
the same persons. 
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This was a bill in equity, to obtain a judicial construction of the 
last will and testament of Michael Reese. The testator had three 
sisters of the full-blood surviving him, two sisters of the half-blood, 
and three nieces, the issue of a deceased sister of the full-blood. 
By his will he gave to each of his sisters $100,000; to each of his 
half-sisters, $50,000, and to each of his nieces $50,000, or $150,000 
to the three. The will then declared that if there should be any- 
thing left after paying the specific legacies set forth in the will, 
and his debts, "the balance shall be divided pro rata," among his 
sisters, his half-sisters, and his nieces, naming them all. 

The opinion of the court was delivered by 

Morrison, J. — The difficulty which gives rise to this contro- 
versy is as to the true construction of the words "pro rata." 
Three constructions are contended for — one that the residue should 
be distributed pro rata; another that it should be distributed 
according to the law of distribution and descent; and another, 
that it should be distributed per capita, or equally. Now, in the 
first place, it is contended that pro rata means " according to 
rate," according to a rate established by the testator, and that 
according to that rate the sisters of the full-blood take twice as 
much as the sisters of the half-blood, and twice-as much as each of 
the nieces ; because he has given to each of the sisters of the full- 
blood twice as much as he has given to each of the sisters of the 
half-blood and the nieces. Another construction claimed is that 
the words pro rata mean " according to law," and " according to 
law" means according to the Statutes of Distribution and Descents. 
Under that construction of the will, the sisters of the full-blood 
and the sisters of the half-blood would share equally, and the nieces 
would represent their ancestor. 

Another view contended for is that the term pro rata means 
" equally," and that therefore each of the devisees named in the 
residuary clauses of the will take equally, share and share alike. 

It devolves upon the court to construe the term pro rata. It is a 
cardinal principle in the construction of wills that the intention of 
the testator shall be carried out, if it can be gathered from the 
language employed by the testator. 

Redfield says : " All the books which treat of the construction 
of wills constantly repeat the formula, that the intention of the 
testator is the prevailing consideration in applying all rules of 
construction. And Jarman says, in his rules of construction, 
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"That words in general are to be taken in their ordinary and 
grammatical sense, unless a clear intention to use them in another 
can be collected. That where a testator uses technical words, he 
is presumed to employ them in their legal sense." 

And we have in our code substantially the same rules of con- 
struction that are laid down by these writers on wills. 

Sec. 1317 of the Civil Code, provides, that " a will is to be 
construed according to the intention of the testator. Where his 
intention cannot have effect to its full extent, it must have effect as 
far as possible." 

Sec. 1318. In case of uncertainty arising upon the face of a 
will, as to the application of any of its provisions, the testator's 
intention is to h& ascertained from the words of the will, taking 
into view the circumstances under which it was made, exclusive of 
his oral declarations. 

Sec. 1321. All the parts of a will are to be construed in relation 
to each other, so as, if possible, to form one consistent whole ; but 
where several parts are absolutely irreconcilable, 'the latter must 
prevail. 

Sec. 1323. Where the meaning of any part of a will is ambigu- 
ous or doubtful, it may be explained by any reference thereto. " or 
recital thereof in another part of the will." 

Sec. 1324. The words of a will are to be taken in their ordinary 
and grammatical sense, unless a clear intention to use them in 
another sense can be ascertained. 

Sec. 1325. The words of a will are to receive an interpretation 
which will give to every expression some effect, rather than one 
which will render any of the expressions inoperative. 

Sec. 1327. Technical words in a will are to be taken in their 
technical sense, unless the context clearly indicates a contrary 
intention. 

A great deal has been said about the distribution of estates per 
capita, and the distribution of estates per stirpes ; and, perhaps, all 
of the decisions bearing upon the question of whether the distribu- 
tion shall be made per capita, by the head, or per stirpes, by the 
stock or right of representation, from the case of Bladder v. Webb, 
2 Peere Wms. 383, down to the present day, have been commented 
upon by the learned counsel who have argued this case. 

It is claimed by the learned counsel representing the nieces, that 
where persons are named in a will they take per capita ; that is, 
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in their own right; but where they are designated as "heirs," 
they take per stirpes, representing their ancestor. And I have no 
doubt that these devisees, the half-sisters and the nieces, all of 
whom are named, would take per capita under this will, if it were 
not for any word or words controlling the general rule of law appli- 
cable to the distribution of estates under wills. 

But here the testator has given to each of his full sisters 
$100,000, to each of his half-sisters $50,000, and to each of his 
nieces §50,000; and he makes various bequests: $60,000 to be 
divided between two nephews and others, the smallest being $2500. 
He has disposed in this manner of $1,080,000 of his property, and 
there remains $6,000,000 to be disposed of; and he says this is to 
be divided pro rata among his full sisters, his half-sisters, and his 
nieces, naming them all. Now, what did he mean when he said 
" pro rata f" Did he mean " according to law," or " according to 
rule," as is contended for by counsel who represent the half-sisters ? 
Did he mean " equally, share and share alike," as is contended 
for on behalf of the counsel who represent the nieces ? Or did he 
mean "according to a certain rate," or "proportion established by 
him in a former clause of the will?" This is the question which 
the court has to determine : " What is the-rneaning of the term pro 
rata ?" It means " rateably, proportionably, proportionately." 
These are some of the definitions given by lexicographers and in 
law dictionaries, " rateably, proportionably, proportionately, ac- 
cording to a certain proportion." 

The meaning of the adverbial phrase (as it is called) "pro rata" 
is well known. It is a term which is in very common use among 
business men ; one which occurs very frequently in the reports, in 
the statutes of the United States, and in the statutes of the state 
of California. For instance, it is used in the Insolvent Law of this 
state of 1852 ; also in the Code of Civil Procedure, section 1648, 
in reference to the payment of creditors of the estate of deceased 
persons. It is used in the United States Bankrupt Law ; and in 
Abbott on Shipping as "an apportionment pro rata itineris." 
So in general average for jettison of goods ; all property saved 
contributes pro rata : Abbott on Shipping 502. 

In the Civil Code, section 2151, the words "in due proportion" 
are used as meaning the same as " pro rata." In Orton v. Orton, 
3 Abbott's Decisions 416, the court speaks of a pro rata reduc- 
tion of legacies. Section 1313, of the Civil Code, uses the terms 
" in proportion, or in accordance with a certain rate." 



ROSENBERG v. PRANK. 359 

In Thompson on the Liability of Stockholders, sections 18, 53 
and 69, it is used in the same sense. 

In Prince, v. Lynch, 38 Cal. 534, it is used in the same sense : 
" according to rate." 

In Parker v. Page, 38 Cal. 524, it has the same signification, 
and in cases too numerous to mention, the term -pro rata is used, 
and always signifies, the same thing : " according to a certain 
rate," or " according to a certain proportion, proportionately, pro- 
portionably." But in no case that I have seen or been referred to, 
does the term pro rata signify "equally," or "share and share 
alike." 

It is proved in this case that Mr. Reese was a very shrewd busi- 
ness man, unusually so ; and it is also in evidence that he was in- 
terested in a large estate, the Sime estate, in which there was a 
distribution of the assets pro rata, according to the claims of the 
different creditors. 

In my opinion the term pro rata has a well-known signification 
among business men ; and that it has a well-known legal meaning 
cannot be doubted. It is used in the statutes, in adjudged cases, 
in text books, and it is used invariably as signifying "according to 
a certain rate or proportion," and never as signifying equality. 

Now the testator in this case gave to each of his full sisters 
twice as much as he gave to each of his half-sisters and his nieces. 
It seems to me that that was a very reasonable disposition for him 
to make of his property. And, Avhen he came to the residuary 
clause, he directed that Avhatever was left after the payment of 
these specific legacies and his debts, should be distributed pro rata, 
according to rate already established by himself in his will. I am, 
therefore, of opinion that each of the sisters of the full blood take 
twice as much of the residue of the estate as each of the sisters of 
the half-blood, and twice as much as each of the nieces ; that the 
half-sisters and the nieces take equally ; that the full sisters take 
in the pi-oportion already established in a prior clause in the will, 
that is to say, twice as much — two shares to one. 

The residuary clause of the testator's Weineman, Lena Cohn and the children 

will in the principal case was in the fol- of Mary Fuller, deceased, namely, Hana 

lowing words : " If there is any surplus Goldsmith, Carry Monheimer and Bosa 

after paying my legacies and debts, the Fuller." 

balance to be divided pro rata between By the first bequest in his Willi, the 

my sisters, Eliese Frank, Henrietta Ro- testator had given $100,000 each to 

senfeld, Hana Rosenberg and Theresa Eliese Frank, Henrietta Iiosenfield and 
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Hana Rosenberg, who in fact were his 
sisters of the whole blood, and $50,000 
each to Theresa Weinman and Lena 
Cohn, who were sisters of the half blood, 
and $150,000 in gross to Jacob Rosen- 
berg, in trust for Hana Goldsmith, Carry 
Monheimer and Rosa Fuller, who were, 
in fact, his nieces. And then, after sev- 
enteen more independent bequests, comes 
the residuary clause. 

Three questions arose upon the con- 
struction of the residuary clause : 

1 . Did the testator mean by using the 
term pro rata, that the surplus should be 
divided in the same proportion that the 
first bequests were made to the residuary 
legatees ? or, 

2. Did he mean it should be distribu- 
ted per capita, which would be equally ? 
or, 

3. Did he mean that it should be dis- 
tributed among them according to the law 
of descent ? 

By the first construction, the surplus 
would be divided into eleven shares, of 
which the three sisters of the whole blood 
would get six shares, and the two sisters 
of the half-blood, and the three nieces 
would each get one share of the remain- 
ing five. 

By the second mode of distribution the 
surplus would be divided into eight 
shares, of which each would get one. 

By the third mode, the estate would 
be divided into six shares, of which the 
sisters and half-sisters would get five, 
and the nieces, collectively, the remain- 
ing share. 

The language of the residuary clause 
of this will is peculiar ; but the real in- 
tention of the testator must be determined 
by interpreting the language he has used 
according to the settled canons of con- 
struction. 

The question in expounding a will is 
not what the testator meant, but what is 
the meaning of his words : 2 Williams 
on Executors 1 148 ; Miirtindale v. War- 
ner, 15 Penn. St. 471. 

Tt is the intention of the testator, man- 



ifested in his words, which makes it his 
last will and testament : Quincy v. Rog- 
ers, 9 Cush. 295 ; Bailey v. Bailey, 25 
Mich. 188; Smith v. Bell, 6 Pet. 75; 
Spooner v. Lovejoy, 108 Mass. 533 ; 
Shore v. Wilson, 9 CI. & Fin. 525. 

So, in construing wills, the courts take 
notice of the natural relations in which 
the testator stands to the objects of his 
bounty, and of the mode in wliich the 
law would dispose of the estate in case 
he had died without indicating his pur- 
poses ; and thus they will interpret the 
will by these considerations and legal 
dispositions, unless such interpretation 
should be overcome by extrinsic facts 
clearly existing, and obvious to the mind 
of the testator, or by the explicit and un- 
mistakable terms of the will : Clark v. 
Lynch, 46 Barb. 81 ; Risk's Appeal, 52 
Penn. St. 269. 

In looking at this will, we see at a 
glance that the true construction of the 
residuary clause chiefly depends upon the 
meaning to be attached to the phrase pro 
rata. And there can be scarcely a doubt 
but that being a technical phrase it must 
he given a technical meaning. 

Sect. 1327 of the Civil Code of Cali- 
fornia embodies the seventceth rule of' 
Mr. Jarman and enacts that "technical 
words in a will are to be taken in their 
technical sense unless the context clearly 
indicates a contrary intention." And 
such is the general rule : Phillips v. Garth, 
3 Brown Ch. R. 68 ; Dodder's Appeal, 
64 Penn. St. 15 ; Evans v. Godbold, 6 
Rich. Eq. S. C. 26 ; Campbell v. Raw- 
don, 18 N. Y. 417. 

Although this was an autographic will, 
nothing appears to exempt it from this 
rule. 

There are a large number of cases de- 
fining when legatees will take per cap 
ita ; but these can throw but little light 
upon the interpretation of this will, for 
in all the cases, without exception, in 
which it is held that where a gift is made 
to one person standing in a certain rela 
tion to the testator, and to the childrer 
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to heirs of another person standing in 
the same relation to him, the beneficiaries 
take per capita; it will be found that the 
words "to be equally divided, " or "in 
equal shares." or words of similar im- 
port, hare also been employed in the 
will, and have been deemed by the courts 
of controlling significance in ascertaining 
and determining the intent of the testa- 
tor : Clark v. Lynch, 46 Barb. 81. 

It is clear, as stated in the principal 
case, that if the residuary clause were to 
be considered entirely distinct from the 
other portions of the will, and contained 
no technical phrase modifying, its mean- 
ing, then the residuary legatees would 
take per capita, as they are specifically 
named: 2 Lomax on Ex'rs 60 ; Black- 
ler v. Webb, 2 Peere Wms. 383; Lu- 
yar r. Harmon, 1 Cox 250 ; Eccard v. 
Brooke, 2 Id. 2 1 3 ; Longmore v. Broom, 
7 Vesey 128; Hoppock v. Tucker, 59 
N. Y. 208 ; Starling's Ex'rs v. Price, 
16 Ohio St. 29. 

But the per eapita mode of construction 
will yield to a very faint glimpse of a 
different intention in the context : 2 
Jarman on Wills, 4th Am. e£ 1 1 1 ; 2 
Lomax on Ex'rs 6 1 ; Fisher v. Skillman's 
Ex'rs, 18 N. J. Eq. 229 ; Balcom v. 
Haynes, 14 Allen 204. 

Where there is any expression in the 
will by which it can be perceived that 
the testator intended a division by stocks, 
that intention should be carried out : 
Smith v. Curtis, 5 Dutcher (N. J.) 347. 

The courts arc bound to give effect to 
every word of a will without change or 
rejection, provided an effect can be given 
to it not inconsistent with the general in- 
tent of the whole will taken together : 
2 Williams on Ex'rs 1160: Constantine 
v. Constantine, 6 Vesey 102 ; Hall v. 
Warren, 9 H. L. C. 420 ; Colt v. Colt, 
32 Conn. 446 ; Chrystie v. Phyfe, 19 
N. Y. 348 ; Dennett v. Dennett, 40 N. 
H. 500 ; Tucker v. Seaman's Aid Soc, 
7 Mete. 205. 

As the words pro rata cannot be dis- 
regarded, what meaning must be attached 

Vol. XXVIII.— 46 



to them ? The full phrase would be ei- 
ther pro rata parte, or pro rata portione, 
as the testator may have by it referred 
to the persons or property to be divided. 

In either case the term means — in pro- 
portion : in due proportion : Burrill 
Law Die. According to the rate, pro- 
portion or allowance : Bouv. Law Die. 
It never means, as applied to persons, 
equality, or an equal division. And this 
would seem to be an unanswerable ob- 
jection to the theory that the testator 
meant by it to divide the residue of his 
estate per capita among these legatees. 

The term used necessarily implies an 
unequal division, as between different per- 
sons. It recognises also that the persons 
between whom the residue was to be di- 
vided had a distinct but unequal right 
to, or claim upon his bounty ; and hence 
out of the whole residue each was to be 
allowed a sum in proportion to the stand- 
ard in the mind of the testator of her 
right or desert. 

What was that standard ? The mean- 
ing of the words, and the settled rules 
of construction combined to overthrow 
the theory, that the testator contemplated 
a per capita, that is, an equal distribu- 
tion. 

But the. principal case assumes that the 
standard in the mind of the testator must 
have been the bequests previously made, 
It seems difficult, however, to sustain 
that position upon any other ground than 
mere conjecture, and this the rules of 
construction will not tolerate. 

The residuary clause is wholly sepa- 
rated from the specific legacy clause, and 
is not related to it in its subject-matter. 
It contains, moreover, no reference to it. 
To construe it, therefore, as dependent 
upon it, or governed by it, would be to 
violate the canon of construction which 
is concisely expressed in the twenty-sec- 
ond rule of Mr. Jarman : " That seve- 
ral independent devises riot grammatically 
connected or united by the expression of 
a common purpose, must be construed 
separately, and without relation to each 
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other ; although it may be conjectured 
from similarity of relationship or other 
such circumstances, that the testator had 
the same intention in regard to both. 
There must be an apparent design to con- 
nect them :" Doe v. Westley, 4 B. & C. 
667 ; Right v. Compton, 9 East 267 ; 
Goodright v. Barron. 11 Id. 220 ; Fenny 
v. Ervestace, 4 M. & Selw. 60. 

A second legacy will never be pre- 
sumed to be a dependent legacy. To 
make it dependent, a clear intention to 
that effect must appear on the face of the 
will : Colt v. Colt, snpra. 

The statute of California would also 
seem to show that in a case like this of 
independent clauses, no assistance could 
be derived from the fact of a prior be- 
quest to the same persons. Sect. 1322 
of the Civil Code of that state provides : 
"A clear and distinct devise or be- 
quest cannot be affected by any reasons 
assigned therefor, or by any other words 
not equally clear and distinct, or by in- 
ference or argument from other parts of 
the will, or by an inaccurate recital of, 
or reference to its contents in another 
part of the will." 

But if we look at this residuary clause 
with the view of determining whether the 
testator used the term pro rata, as indi- 
cating that the residue of his estate should 
go to the persons named in unequal pro- 
portions according to their degree of kin- 
ship to him, as determined by the Statute 
of Distribution, we see that he grouped 
his sisters and half-sisters together, mak- 
ing no distinction between the whole and 
half-blood, neither does the statute of 
California. His nieces he did not merely 
mention by name, as in the former part 
of his will, but he expressly indicated 
his relationship to them, grouping them 
as the law would group them. 

What was his intention in thus stating 
the degree of relationship ? 



It seems to us that he must have had 
in mind a pro rata division according to 
to the Statute of Descents, with which 
the law presumes him to have been fa- 
miliar. Any other construction will not 
give meaning to all the words. 

' ' By the law of descent, distribution 
goes by classes, and this must be pre- 
sumed to be the intention of testators 
generally, unless the contrary appears, 
for all are supposed to assent to the gen- 
eral justice of the law on this subject :" 
Fissel's Appeal, 27 Penn. St. 55. 

" It is a reasonable presumption that 
the mind of the testator was familiar with 
the statutory rules of distribution ; and 
if wc see in his will an intention to dis- 
tribute according to that rule, we should 
give it effect all fhe'more readily, because 
it is provided by law for cases where 
there is no will:" Risk's Appeal, 52 
Penn. St. 269, 

If the testator in this residuary clause 
had used the term ' ' heirs, ' ' instead of 
"children," it would have been conclu- 
sive that the surplus must be divided in 
the proportion determined by the Statute 
of Distributions : Bal.com v. Hai/nes, 14 
Allen 204 ; Daggett v. Slack, 8 Mete. 
453. 

And yet it is evident that he used the 
word " children" in a sense synonomous 
with the word " heirs." 

In rising from an examination of this 
will, we may agree with Lord Eld on 
that, " it is impossible in these cases to 
be sure of hitting the intention," yet we 
think an interpretation of it, that would 
distribute the surplus according to the 
degree of kinship of the several legatees 
to the testator, would do less violence to 
the language and be more in harmony 
with the settled canons of construction 
than any other. 

C. H. W. 



